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COMMENTS
PRESIDENTIAL POLITICS AND POLITICAL PREREQUISITES:
THE APPLICATION OF SECTION 315 AND THE FCC'S
FAIRNESS DOCTRINE TO THE APPEARANCES

OF INCU1BENTS IN THEIR
OFFICIAL CAPACITIES
I.

INTRODUCTION

A former chairman of the FCC once told his audience that, "[i]f a broadcast
licensee undertakes to present programming dealing with controversial issues
of public importance, he must make reasonable efforts to present conflicting
points of view on such issues. It is as simple as that. All the rest is commentary."' This "commentary" has occupied many pages in the FCC Reports,
and in turn has generated voluminous discussion on the probable intent and
interpretation of the rules set forth in that "commentary." 2 The Supreme
Court finally lent its imprimatur to the administrative rulings of the FCC in
this area in Red Lion Broadcasting Co. v. FCC,3 noting that,
[t]hirty years of consistent administrative construction left undisturbed by Congress
until 1959, when that construction was expressly accepted, reinforce the natural
conclusion that the public interest language of the [Communications] Act [of 1934]
authorized the Commission to require licensees to use their stations for discussion of
public issues, and that the FCC is free to implement this requirement by reasonable
rules and regulations ... 4
Further, the Court held, "[w]hen a broadcaster grants time to a political
candidate, Congress itself requires that equal time be offered to his opponents."0
Thus it is clear that, in 1959, when the Act was amended,5 "Congress had fully
resolved to codify the fairness concept that had been formally propagated by
the Commission nearly a decade earlier."7 In light of this acceptance of the
1. Address by former FCC Chairman E. William Henry, Editorial Conference, July 7,
1964, quoted in Cahill, "Fairness" and the FCC, 21 Fed. Com. B.J. 17, 19 (1967).
2. See Gompertz, A Bibliography of Articles about Broadcasting in Law Periodicals,
1956-1968, Table 1, 23 Fed. Com. BJ. 83, 85 (No. 3, pt. 2, 1969).

3. 395 U.S. 367 (1969).
4. Id. at 382 (footnote omitted).
5. A 1959 amendment to the Communications Act of 1934 (ch. 652, 48 Stat. 1064, as
amended, 47 U.S.C. §§ 151-609 (1964)) exempted any newscast, news interview, news documentary, on-the-spot coverage of news events, or panel discussion from the equal opportunity provisions of section 315(a). Act of Sept. 14, 1959, Pub. L. No. 86-274, § 1, 73 Stat.
557. Referring to the text of the proposed amendment, the House Managers of the Conference Report said, "[ilt is a restatement of the basic policy of the 'standard of fairness'
which is imposed on broadcasters under the ...

2564,
6.
7.
New

Act

.

..

."

2 US. Code Cong. & Ad. News

2584 (1959). See notes 16-19 infra and accompanying text and note 74 infra.
395 U.S. at 385.
Leventhal, Caution: Cigarette Commercials May be Hazardous to Your License-The
Aspect of Fairness, 22 Fed. Com. B.J. 55, 78 (1968) [hereinafter cited as Leventhal].
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basic tenet of the fairness doctrine, it is appropriate to examine its application
to the peculiar situation which arises when an elected official, not presently a
candidate for any public office, appears on television, ostensibly in his official
capacity.

II. TH-E POLITICAL CANDIDATE RULE
No great problem is presented when a station carries an appearance by a
candidate currently on the campaign trail. On this point section 315 of the Act
is specific:
If any licensee shall permit any person who is a legally qualified candidate for any
public office to use a broadcasting station, he shall afford equal opportunities to all
other such candidates for that office in the use of such broadcasting station: Provided,
That such licensee shall have no power of censorship over the material broadcast
is imposed upon any
under the provisions of this section. [However,] [n]o obligation
8
licensee to allow the use of its station by any such candidate.

The FCC leaves the determination of who is a "legally qualified candidate" to
the "law of the State in which the election is being held."0 As to the status of a
nominee for the office of President or Vice President of the United States, the

Commission has not promulgated any fixed rule.' 0 This is due to the peculiar
set of facts which allows an "avowed non-candidate" to actively solicit delegates prior to the party conventions without ever being listed on any primary

ballot in any state. The industry generally follows a policy of giving time to

all contenders whenever feasible, except where such a policy would be unduly
burdensome. Late in the 1960 presidential campaign, for example, the Kennedy-

Nixon debates were made possible only after the industry sought and obtained
See Editorializing by Broadcast Licensees, 13 F.C.C. 1246, 1 P & F Radio Reg. (pt. 3)
91:201 (1949). The Leventhal article contains an outstanding review of the history of the
fairness doctrine.
The fact that Leventhal speaks of a "decade" while Justice White refers to "thirty years"
of regulation only serves to illustrate the confusion that exists as to what exactly constitutes
the basic assertion of the fairness doctrine, and where it originated. See note 74 Infra and
accompanying text. Justice White was referring to interpretations of the phrase "public
interest," contained in the Radio Act of 1927, ch. 169, 44 Stat. 1163. Leventhal, on the
other hand, had in mind a Commission rule making proceeding, Editorializing by Broadcast
Licensees, supra. See generally Barron, The Federal Communications Commisson's Fairness
Doctrine: An Evaluation, 30 Geo. Wash. L. Rev. 1 (1961).
8. 47 U.S.C. § 315(a) (1964).
9. Use of Broadcast Facilities by Candidates for Public Office, 35 Fed. Reg. 13,048,
13,057 (1970) [hereinafter cited as Use of Broadcast Facilities]. "The determination as to
who is a legally qualified candidate for a particular public office within the meaning of
section 315 and the Commission's rules must be determined by reference to the law of the
State in which the election is being held. In general, a candidate is legally qualified If he
can be voted for in the State or district in which the election is being held, and, If elected,
is eligible to serve in the office in question." Id. See also 47 C.F.R. § 73.120 (1970) for
more detailed guidelines.
10. 35 Fed. Reg. at 13,057. But see Senator Eugene J. McCarthy, 11 F.C.C.2d 511, 12
P & F Radio Reg. 2d 106 (1968).
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the suspension of the equal time provisions of section 315 for the duration of
the campaign."
What kind of appearance constitutes a "use" of a broadcasting station under
section 315 of the Act 12 is a question which has been the subject of much
litigation, both informally before the FCC and formally in the courts.1'3 "In
general, any use of broadcast facilities by a legally qualified candidate for
public office imposes an obligation on licensees to afford 'equal opportunities' to
all other such candidates for the same office." 14 As a rule, the networks are
even more circumspect in this area than the Commission.'6
One persistent area of difficulty had been the appearance of a legally qualified candidate on a bona fide news broadcast or other regularly scheduled public
affairs presentation. In 1959, Congress amended section 315 to resolve this
problem.' 6 It was prodded into doing so by the holding of the FCC that the
showing of certain film clips of the two major-party candidates who were
running for Mayor of Chicago constituted a section 315 "use," entitling a
third-party candidate to equal time.' 7 Apparently the prior industry consensus
had been that "there is no 'use' under section 315 when news is presented at
11. Act of Aug. 24, 1960, Pub. L. No. 86-677, 74 Stat. 554. This was no isolated instance.
Such emergency measures had previously been effected in 1956. In 1964 there were no less
than 12 presidential candidates clamoring for equal time. N.Y. Times, Nov. 1, 1964, at 71,
col 3.
12. 48 Stat. 1064, 1105, as amended, 47 US.C. 609 (1964).
13. See, e.g., Red Lion Broadcasting Co. v. FCC, 395 U.S. 367 (1969); Farmers Educ.
& Coop. Union of America v. WDAY, 360 U.S. 525 (1959); Brigham v. FCC, 276 F.2d 828
(5th Cir.), affIg KWTX Broadcasting Co., 40 F.C.C. 304 (1960); Fordham Univ, 40 F.C.C.
321 (1961); Radio Station KUGN, 40 F.C.C. 293 (1958); Kenneth E. Spengler, 40 F.C.C.
279 (1956); Socialist Labor Party, 40 F.C.C. 241 (1952); Use of Broadcast Facilities, supra
note 9, at 13,050-52.
14. Use of Broadcast Facilities, supra note 9, at 13,050. The Commicson favors a caseby-case definition of this term. Broad statements such as this are all too common, which is
perhaps a major part of the reason why this matter is still unclear.
15. In an instance where a spot ad for the National Urban Coalition inadvertently contained a dose-up of an individual who later became a legally qualified candidate for public
office, the Commission approved its showing, (National Urban Coalition, 23 F.C.C.2d 123
(1970)), but the networks still felt compelled to excise the offending portions, totaling
seven seconds, at a cost of $4,000. Time, June 29, 1970, at 8.
16. See note 5 supra.
17. 2 US. Code Cong. & Ad. News 2564, 2567 (1959). This case (CBS, Inc., 18 P & F
Radio Reg. 238, petition for reconsideration denied, 26 F.C.C. 715, 18 P & F Radio Reg.
701 (1959)) involved an individual by the name of Lar Daly, who appears with great regularity throughout the F.C.C. Reports of the late 1950's. See, eg., Daly v. United States, 286
F.2d 146 (7th Cir.), cert. denied, 368 US. 831, rehearing denied, 368 U.S. 949 (1961); Lar
Daly, 19 P & F Radio Reg. 1104 (FCC 1960); Lar Daly, 14 P & F Radio Reg. 713 (FCC
1956), appeal dismissed as moot, Civil No. 11-946 (7th Cir.), cerL denied, 355 US. 826 (1957).
Although winning several Pyrrhic victories, this particular Mr. Daly has not yet succeeded
in winning election to the Chicago mayoralty. In Lar Daly, 40 F.C.C. 377 (1963), which involved a complaint postdating the 1959 amendments, the Commission held an appearance
by the incumbent exempt as on-the-spot news coverage.
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the initiative of the station as part of a routine news broadcast in the exercise
of the station's judgment as to newsworthy events."' 8 It was the clearly expressed congressional intent to assert and codify that consensus.10 Thus entrenched, the doctrine may now be capable of expansion into areas formerly
governed exclusively by the explicit equal time provisions of section 315.

III. THE

PRESiDENT-AS-NATiONAL-LEADER APPEARANCE

A. Section 315
It is clear that when a candidate makes a campaign appearance, that appearance invokes the application of section 315. But what is the effect of an appearance by an incumbent, in furtherance of the duties20 of his office, when he
is not, at least at that moment, actually campaigning?
On May 2, 1949, Thomas E. Dewey, then Governor of the State of New
York, made an address entitled "A Report to the People of New York State"
over the facilities of the CBS network. 21 The Chairman of the Democratic
State Committee protested to the FCC the refusal of CBS to grant him equal
time. Denying his request for a hearing on the application for a renewal of
CBS' license, the Commission en banc said: "The Commission recognizes that
public officials may be permitted to utilize radio facilities to report on their
stewardship to the people and that the mere claim that the subject is political
does not automatically require that the opposite political party be given equal
facilities for a reply."'22 The Commission approved CBS' contention "that it
was necessary to distinguish between the reports made by holders of office to
the people whom they represented and the partisan political activities of individuals holding office. ' 23
Three years later, in Radio Station KNGS,2 4 the Commission ordered a
California radio station which had been carrying as a sustaining program a
18. 2 U.S. Code Cong. & Ad. News 2564, 2567-68 (1959).
"'It is our best information and belief that stations generally, as well as the three television networks, have operated on the understanding . . . that there is no 'use' under section 315 where news is presented at the initiative of the station as part of a routine news
broadcast in the exercise of the station's judgment as to newsworthy events.'" Statement
of CBS, id.
19. "This bill is designed to amend the Communications Act of 1934 so as to provide
that the appearance by a legally qualified candidate on any news, news interview, news
documentary, on-the-spot coverage of news events, or panel discussion shall not be deemed
to be use of a broadcast station within the meaning of section 315(a). In other words, It
would exempt any news, news interview, news documentary, on-the-spot coverage of news
events, or panel discussion from the equal opportunity provisions of section 315(a)." Id. at
2564.
20. As used here, and throughout this comment, "campaigning" means campaigning for
one's own election or reelection.
21. Paul E. Fitzpatrick, 6 P & F Radio Reg. 543 (FCC 1949). The next gubernatorial
election in New York was to be in November, 1950.
22.
23.

Id. at 544.
Id. at 543.

24. 7 P & F Radio Reg. 1130 (FCC 1952).
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weekly transcribed "Report from Congress" by Senator William Knowland of
California to make "equal time" available to the Senator's opponent, Congressman Clinton D. McKinnon, effective as of the date of filing of notices of
intent to run. With respect to KNGS' contention that Senator Knowland's
broadcasts were not "political" in nature, the Commission
pointed out that Section 315 of the Communications Act contains no requirements
with respect to the "political" nature of broadcasts necessary to bring them within
the provisions of that section, and that the broadcasts made were a "use" of the
facilities of the station by a legally qualified candidate giving rise to an obligation by
the station under that section25to afford equal opportunity to other legally qualified
candidates for the same office.
In 1952, a presidential election year, the Commission was also faced with
certain problems involving the major contenders for national office. Adlai
Stevenson, then Governor of Illinois, as well as the Democratic presidential
candidate, spoke at the Governor's Day Program at the Illinois State Fair. As
was its custom, Radio Station WBBM of Chicago carried this broadcast as a
public service, without regard to the political affiliation of the presiding Governor.26 The Commission held that this was a "use" under section 315, and
therefore gave rise to an obligation on the part of the broadcaster to make
equal opportunities available to other candidates who were legally qualified for
the same office. No such obligation arose with respect to Vice President Alben
Barkley, who also spoke, since he was not at that time a candidate for office.The scope of the problem began to acquire a sharper definition the following year with the ruling in Carbondale Broadcasting Co. (WVCDL).m The
incumbent Mayor of Carbondale, Pennsylvania, was in the habit of making
weekly reports to the people over the facilities of Station WCDL. The Commission ruled that the existence of the station's obligation to make free time
available to the "opposition" party would be determined by an inquiry into
whether, during any part of the time that he used the station's facilities, the
mayor was actually a legally qualified candidate for office.2 9 At this point the
Commission seemed to have evolved a relatively firm rule with respect to the
appearances of incumbents: if they are candidates at that time, their appearance invokes section 315; if they are not candidates at that time, it does not.
25. Id. at 1132. The Commission reasserted the validity of KNGS with added strength
later the same year in Hon. Alien Oakley Hunter, 11 P & F Radio Reg. 234 (FCC 1952).
Where a station had carried broadcasts by a Congressman in the form of Washington Re-

ports, it was required to afford equal opportunities to opposing candidates for election to
the extent that it had carried such programs after the Congressman became a candidate for
reelection.
26. Columbia Broadcasting System, Inc. (WBBM), 11 P & F Radio Reg. 241 (FCC
1952).
27. Id. at 242. On the same day the Commission held that a speech made by General
Dwight D. Eisenhower, then the Republican presidential candidate, and broadcast as a public service, was also a section 315 "use." Earle C. Anthony, Inc. (KFI), 11 P & F Radio
Reg. 242 (FCC 1952).
28. 11 P & F Radio Reg. 243 (FCC 1953).
29. Accord, Hon. Peter Frelinghuysen, Jr., 11 P & F Radio Reg. 245 (FCC 1954).
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This was the situation prior to the 1956 presidential campaign. In that year,
the Commission, in Columbia Broadcasting System, Inc.,80 reiterated its opinion
that section 315 neither allowed any exceptions for "public service" broadcasts
nor required a broadcast to be "political" in nature to invoke the operation
of the section, thus effectively blocking the broadcasting of an appeal by the
President on behalf of the annual fund-raising drive of the United Community
Funds and Councils of America. 31 However, on October 31, President Eisenhower did appear on nationwide radio and television, and on all three networks
simultaneously. The occasion was the impending Middle East crisis. The
President announced to his audience, "I report to you as your President," and
denied any partisan motivation.3 2 Adlai Stevenson, again the Democratic
nominee, requested rebuttal time the following day from all three major
networks.33 The networks turned to the FCC for counsel and guidance. On
November 1, the Commission politely declined to make a declaratory ruling,
stating: "[The issue is] dependent on such an involved and complicated legal
interpretation that we are unable to give you such a declaratory ruling at this
34
Left without guidance four days before the election, the networks
time."1
extended the requested time to Governor Stevenson as well as to the candidates
or representatives of four other parties. The Republican Party demanded equal
time to reply to Governor Stevenson's speech, claiming that the President's
remarks were "completely nonpartisan" while Stevenson's were "strictly
political." 35 On November 5, one day before the election, the FCC finally
came down off the fence. 3 The majority then saw fit to conclude that: "[W]e
do not believe that when Congress enacted Section 315 it intended to grant
equal time to all Presidential candidates when the President uses the air lanes
in reporting to the Nation on an international crisis."'3 7 The networks, having
30. 14 P & F Radio Reg. 524 (FCC 1956).
31. The appeal was eventually made after Adlai Stevenson waived his claim to equal
broadcasting opportunity. N.Y. Times, Nov. 3, 1956, at 19, col. 1.
32. N.Y. Times, Nov. 1, 1956, at 14, col. 3.
33. N.Y. Times, Nov. 6, 1956, at 71, col. 3. A similar request was also received from four
other political parties. Id.
34. Columbia Broadcasting System, 14 P & F Radio Reg. 720 (FCC 1956). Commissioner
Rosel Hyde dissented, quoting the language of the statute and adding only that: "The essential purpose of Section 315 of the Communications Act would be thwarted If the equal
opportunity principle is not respected." Id. at 722 (dissenting opinion).
35. N.Y. Times, Nov. 3, 1956, at 19, col. 1.
36. 14 P & F Radio Reg. at 722.
37. Id. (emphasis added). See also notes 68 & 127 infra and accompanying text. Commissioner Hyde concluded that section 315 did apply. Two Commissioners (Bartley and
Mack) would have remained on the fence because of the complexity of the issue. Commissioner Doerfer concurred, quoting committee hearings upon the advisability of amending
section 315, and stating: "It is doubtful that Congress intended that there be no distinction
between a political candidate and a President of the United States when acting as the chief
executive officer of the United States in the use of the air waves to advise the people of
the presence of a grave national crisis." 14 P & F Radio Reg. at 722. Commissioner Hyde
got in the last word in a Public Notice, released on election day, November 6, 1956, chiding
his brethren for abusing a discretion not given them. Id. at 724.
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guessed wrong, were now obliged to offer the President equal time to answer
V 8
Governor Stevenson. Two of them did so, but the President declined.
The transition period in this area of application came in 1960. President
Eisenhower was not a candidate for public office, but until January 20, 1961,
he was still the Chief Executive Officer of the United States. In that capacity,
he made a speech in San Francisco about three weeks prior to the general
election, which was transmitted over five local stations in California. The
Democratic State Committee requested and was refused equal time. The
Columbia Broadcasting System, through its affiliate KCBS, stated that for
twenty-five years it had been its policy to accept the classification of presidential speeches as39 assigned by the White House; this one was designated as
"non-political."
For CBS to question this would, it was maintained, offend
the "high dignity" of the office of the Presidency of the United States.4 0
Another station denied the request because the President was not a candidate
for reelection, and his "non-political" remarks were deemed "newsworthy.Ml
A third station concurred, adding the "public service" label to its description
of its coverage.42 The Commission agreed, holding that, since President Eisenhower was not a candidate for public office, the "equal time opportunities"
provision of section 315 did not apply in this instance.43
In 1962, the Commission had its first opportunity to consider the application of the 1959 amendments44 to the weekly report of a Congressman.4 5 The
question presented, which the Commission answered in the negative, was,
could the report qualify under the bona fide newscast exemption by being
included in such a telecast?4 6 The Commission also ruled that year that "[a)
broadcast of a debate between two candidates for political office, held at a
38. N.Y. Times, Nov. 6, 1956, at 71, coL 3.
39. California Democratic State Central Comm., 20 P & F Radio Reg. 867 (FCC
1960). The fact that the speech was non-political is irrelevanL See Columbia Broadcasting
System, Inc. (WBBM), 11 P & F Radio Reg. 241 (FCC 1952), notes 26-27 supra and accompanying text, holding that equal time need not have been granted to reply to remarks
made by Alben Barkley, then the incumbent Vice President, since he was not a candidate
for any office at the time.
40. 20 P & F Radio Reg. at 867-68.
41. Id. at 868.
42. Id. This is another attempt by the stations to win "exempt" status for the telecast.
But there are no provisions in the Act for exemptions for "newsworthy," "non-political,"
or "public service" broadcasts. See note 5 supra.
43. 20 P &F Radio Reg. at 869.
44. See note 5 supra.
45. Hon. Clark W. Thompson, 23 P & F Radio Reg. 178 (FCC 1962).
46. Citing Radio Station KNGS, 7 P & F Radio Reg. 1130 (FCC 1952) (-see note 24
supra and accompanying text), the Commission said: "The question is thus presented
whether a non-exempt program such as a Congressman's weekly report, can be placed
within an exempt program, such as a bona fide newscast, and thereby attain exempt status.

We are of the view that it cannot, that a contrary view would be inconsistent with the
legislative intent, and that recognition of such an exemption would, in effect, subordinate
substance to form.' 23 P & F Radio Reg. at 179.
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dinner meeting of a club and followed by a question-and-answer period, is not
exempt from the equal opportunities provisions of Section 315 of the Act as a
'bona fide news event'." 47 Ten days later, the Commission refused to accept
the appearance of the Conservative Party candidate for Governor of New York
on the "Barry Gray Show" 48 as an exemption under the "bona fide interview"
provisions of section 315(a).49
Thus by 1963, the FCC had laid down certain ground rules for an appearance by an incumbent. In order for it to constitute a section 315 "use," the
incumbent had to be a candidate at that time."0 If he were a candidate, his
appearance could not be camouflaged to appear to be a bona fide newscast. 81
However, if the candidate was the incumbent President, and spoke on what
he asserted to be a matter of national import, he stood beyond the reach of

section 315 .52
The 1964 Presidential campaign saw television put to greater use than
ever before by both major candidates. 3 Each employed special media consultants whose task it was to devise strategy and oversee advertising content. 4
With all this concentration being placed on gaining maximum exposure for the
candidate, and considering the tremendous costs involved, 8 it was only natural
that each party should seek as much "exempt"" air time for its candidates as
it was possible to obtain. Likewise, each side was eager to catch the networks
granting the opposition such time as would entitle the aggrieved party to equal
broadcast opportunities. This was particularly so of the out-of-power Republicans, who had good cause to fear the overexposure of the incumbent, Lyndon
B. Johnson, a master strategist in the effective use of television. The President's
traditional annual appeal for the Community Chest and United Fund campaigns once again became a political battleground. 7 The United Community
Campaigns of America 8 asked the FCC for a ruling on whether the networks,
by broadcasting this annual appeal by the President in early September of a
presidential election year, in which the incumbent was a candidate for reelec47. Headnote, The Goodwill Station, Inc. (WJR), 24 P & F Radio Reg. 413 (FCC 1962).
48. A late night talk show broadcast in the New York area on Radio Station WMCA.
49. WMCA, Inc., 24 P & F Radio Reg. 417 (FCC 1962). The Commission noted that
certain nationally televised, network controlled interview shows are spedfically mentioned
as being exempt in the legislative history of section 315, e.g., "Meet the Press," "Face the
Nation," and "Youth Wants to Know." Id. at 418. See 105 Cong. Rec. 16,225 (1959) (remarks of Representative Brown).
50. See notes 24-26 supra and accompanying text.
51. See notes 45-49 supra and accompanying text.
52. See notes 32 & 37 supra and accompanying text.
53. See generally, T. White, The Making of the President 1964, at 322-23, 339 n.11 (1965)
[hereinafter cited as White].
54. Id. at 338.
55. See id. at 318.
56. I.e., time not giving rise to "equal opportunities." This is time exempt from the provisions of section 315; e.g., a news broadcast; an appearance on "Meet the Press."
57. See notes 30 & 31 supra and accompanying text.
58. Successor to the United Community Funds and Councls of America.
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tion, would incur an obligation to make similar facilities available to his
opponents. The Commission, in keeping with its 1956 ruling, 19 answered in the
affirmative. "It is ... immaterial whether or not a candidate uses the time to
discuss matters related to his candidacy. The fact that the appearance of the
President is non-political is not determinative of whether his appearance is a
use.''6° There was no waiver by Senator Goldwater, and the broadcast did not
take place. 6'
The practice of broadcasting periodic Presidential press conferences, regularly televised live since the administration of John F. Kennedy, 2 came under
FCC scrutiny in the midst of the 1964 campaign.63 Upon the inquiry of CBS,
the Commission ruled that the appearance at a press conference of an incumbent presidential candidate would constitute a section 315 "use," and would
not qualify under the "bona fide newscast" exemption.04 At the same time, the
Commission ruled that a portion of such a presidential press conference carried
on a bona fide newscast would not constitute a "use" of station facilities within
the meaning of section 315 of the Act. 5 The Commission was concerned with
the amount of control that the President had over the scheduling and content
of these appearances. Its opinion seemed to indicate that too much candidate
control would render the appearance a "use." Yet when, two weeks later, as the
campaign entered the home stretch, the President, acting on his own initiative,
with full control over content, preempted nineteen minutes of broadcasting
time without charge on all major radio and television networks to address the
nation on recent developments in world affairs, the FCC held, on alternative
grounds,6 6 that this was not a use entitling opponents of the President (pri59. See note 30 supra and accompanying text.
60. United Community Campaigns of America, 40 F.C.C. 390, 3 P & F Radio Reg. 2d
320, 321 (1964).
61. See note 31 supra and accompanying text.
62. 1961-63. This period followed the enactment of the 1959 amendments (note S supra),
but since it encompassed no Presidential election, it had never produced any litigation on
the subject of whether a Presidential press conference may come within the "bona fide news
broadcast" exemption.
63. CBS, Inc., 3 P & F Radio Reg. 2d 623 (FCC 1964).
64. Id. at 626.
65. Id. at 625. In so ruling, the Commission made a distinction between the broadcasting of a portion, which reflected the independent news judgment of the licensee, and the
broadcasting of the whole, which was held to be beyond the control of the licensee or network as to content, format, and participants. "Thus, if we were to construe subsection
(a) (4) as encompassing all coverage of a candidate deemed newsworthy by the licensee, it
would mean that the equal opportunities requirement of Section 315, in effect, had been
repealed-that the licensee, in the exercise of his good faith news judgment, could cover the
speeches, press conferences, indeed any and all appearances of a candidate, without bringing
into play the equal opportunities requirement." Id. at 627-28. But see Telegram in re CBS
and NBC (F.C.C., July 7, 1960), as reported in Use of Broadcast Facilities by Candidates
for Public Office, 31 Fed. Reg. 6660, 6666 (1966).
66. First, the questionable authority of Columbia Broadcasting System, 14 P & F Radio
Reg. 720 (FCC 1956) (see note 34 supra and accompanying text) (denial of equal time
request of Adlai Stevenson, where President Eisenhower had addressed the nation on the
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marily Senator Goldwater) to equal opportunities.0 The subject matter of the
President's speech was threefold: first, the explosion of a nuclear device by
Red China on October 16; second, the ouster of Nikita Khrushchev as Chairman of the U.S.S.R. on October 15; and third, the election of a Labour Government in Great Britain on October 15.08 All three events had been amply
covered in the press, 9 and the President announced no specific new U.S.
response to any of them. 70 Nevertheless, the Commission ruled that this

appearance was not a "use," since the events necessitating it were beyond the
President's control, as was its timing. 71 The Commission further argued that
Congress knew of its 1956 decision regarding President Eisenhower's Suez
crisis speech7 2 when it was considering the 1959 amendments, and therefore had
implicitly sanctioned the Presidential report exemption."a
B. The FairnessDoctrine
Senator Goldwater, having thus failed in his claim for equal opportunity,

recognized the distinction between section 315 and the fairness doctrine, 74 and
Suez crisis). Second, that the President's speech, made in his capacity as chief of state, was
news in-and-of itself, and thus exempt under section 315 as on-the-spot coverage of a bona
fide news event.
67. Republican Nat'l Comm., 3 P & F Radio Reg. 2d 647, aff'd by an equally divided
court sub nom. Goldwater v. FCC, Civil No. 18-963 (D.C. Cir.), cert. denied, 379 U.S. 893
(1964). Justice Goldberg, with whom Justice Black concurred, dissented from the denial of
certiorari, stating: "The statute on its face plainly requires that a licensee who permits any
legally qualified candidate for any public office to use his broadcast facilities afford equal
opportunities to all other qualified candidates. No exemption is made for a legally qualified
candidate who is the incumbent President of the United States. The expresss exceptions to
the broad scope of the statute for bona fide broadcasts, news interviews, news documentaries
and on-the-spot coverage of bona fide news events do not appear to apply to the addres
made by the President on Sunday, October 18, 1964, which does not seem to fit Into any
of these categories." 379 U.S. at 894-95. Mr. Justice Goldberg then cited the checkered
history of the Commission in this area, notably Columbia Broadcasting System, Inc., 15 P &
F Radio Reg. 524 (FCC 1956), Columbia Broadcasting System, 14 P & F Radio Reg. 720
(FCC 1956), and CBS, Inc., 3 P & F Radio Reg. 2d 623 (FCC 1964).
68. 3 P & F Radio Reg. 2d at 649; White, supra note 53, at 371-72. Contrast these occurrences with the "international crisis" spoken of in Columbia Broadcasting System, 14 P & F
Radio Reg. 720 (FCC 1956) (see note 34 supra and accompanying text). These facts, even
if taken cumulatively, do not appear to constitute an immediate threat of the magnitude of
the Suez crisis at the time President Eisenhower spoke in 1956.
69. See, e.g., N.Y. Times, Oct. 18, 1964, at 1, cols. 5-8; id., Oct. 17, 1964, at 1, cols. 1-3,
4-5, 6-8.
70. Id., Oct. 19, 1964, at 14, cols. 1-4. But see 3 P & F Radio Reg. 2d at 650 n.2.
71. 3 P & F Radio Reg. 2d at 650; cf. CBS, Inc., 3 P & F Radio Reg. 2d 623 (FCC
1964).
72. Columbia Broadcasting System, 14 P & F Radio Reg. 720 (FCC 1956); see note 34
supra and accompanying text.
73. 3 P & F Radio Reg. 2d at 649. But see dissenting opinion of Commissioner Hyde,
id. at 653, arguing that Congress' silence in 1959 on the 1956 ruling had the exnct opposite
meaning.
74. The distinction between those areas covered by the general fairness doctrine and
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demanded fair time to reply, under that doctrine,7 5 claiming that he was the
only one capable of presenting his viewpoint adequately. 0 NBC, following an
interpretation of the fairness doctrine which requires only that a candidate's
7
views be presented, and not that he present them personally,7 granted time to
Dean Burch

78

70
the Republican National Committee Chairman. The other two

those specifically covered by section 315 is often glossed over by the commentators. This
distinction was clearly enunciated by Justice White in Red Lion Broadcasting Co. v. FCC,
395 U.S. 367 (1969), when he said: "The Federal Communications Commisson has for
many years imposed on radio and television broadcasters the requirement that discussion
of public issues be presented on broadcast stations, and that each side of those issues must
be given fair coverage. This is known as the fairness doctrine, which originated very early
in the history of broadcasting and has maintained its present outlines for some time. It is
an obligation whose content has been defined in a long series of FCC rulings in particular
cases, and which is distinct from the statutory requirement of § 315 of the Communications
Act that equal time be allotted all qualified candidates for public office." Id. at 369-70 (footnote omitted).
It is noteworthy that, at the time of the 1959 amendments, Congress felt compelled to
insert language reminding broadcasters of their obligation to "operate in the public interest
and to afford reasonable opportunity for the discussion of conflicting views on issues of
public importance." 47 U.S.C. § 315(a) (4) (1964). This implicit recognition of the "Fairness
Doctrine" has proved to be of tremendous importance in granting that doctrine, a mere
creature of Commission dictum, retroactive legitimacy, sufficient even to pass muster before
the United States Supreme Court. Red Lion Broadcasting Co. v. FCC, supra. The exact
origin of the doctrine is a matter of some dispute among the commentators. No one seems
to be quite sure just what it is or from whence it came. See Leventhal, supra note 7, at 66.
See also Editorializing by Broadcast Licensees, 13 F.C.C. 1246, 1 P & F Radio Reg. (pt. 3)
91:201 (1949). The problem is that many different pronouncements of policy by the FCC,
each relating to diverse areas of coverage, have been lumped together under the general
heading of "fairness."
Today this doctrine is the firm basis for an entire field of so-called public interest litigation, typified by the recent landmark case involving cigarette advertising, Banzhaf v. FCC,
405 F.2d 1082 (D.C. Cir. 1968), cert. denied, 396 US. 842 (1969). The court refused to void
FCC rulings calling for anti-smoking commercials under the fairness doctrine. Television
Station WCBS-TV, 8 F.C.C.2d 381, 9 P & F Radio Reg. 2d 1423 (1967); Television Station
WCBS-TV, 9 F.C.C.2d 921, 11 P & F Radio Reg. 2d 1901 (1967). Current litigation is
attempting to spread the application of this concept to other potential health hazards frequently advertised on television, e.g., automobiles and gasoline. See Friends of the Earth,
24 F.C.C.2d 743, 19 P & F Radio Reg. 2d 994 (1970).

75. Republican Natl Comm., 40 F.C.C. 625, 3 P & F Radio Reg. 2d 767 (1964).
76. The Republican National Committee claimed equal time on the ground that "'oniy
the appearance of the candidate himself, Senator Barry M. Goldwater, stating his own views
on the subjects covered by President Johnson in his October 18 speech, [could] meet the
test of fairness in the circumstances of this particular case, and news clips and other off-hand
coverage [would] not suffice.'" Id. at 626, 3 P & F Radio Reg. 2d at 769. It was further
contended that, just as no one could properly speak for the President on these matters,
"'so no one [could] properly speak for Senator Goldwater on the same matters.'" Id.
77. See Radio Albany, Inc. (WALG), 4 P & F Radio Reg. 2d 277 (FCC 1965).
78. The Commission implicitly reiterated its position that a candidate does not "use"
the licensee's facilities when his supporters are given time to advocate his views. 40 F.C.C.
at 627-28, 3 P & F Radio Reg. 2d at 769-70.
79. The networks contended that to grant the time to Senator Goldwater personally
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networks contended that, once relieved of section 315 equal opportunity requirements, they had fulfilled their "fairness" obligations of protecting "the
public's right to be informed on controversial issues" by the inclusion in their
regular news and public affairs broadcasts of representative samplings of the
Republican view in opposition to that of the President."° The Commission held
that, although section 315 did not apply in this situation,8 ' the fairness doctrine
did.8 2 However, the Commission was quick to point out that "[tihe fairness
doctrine operates in a different manner than the 'equal opportunities' requirement ... 2"83 Explaining that difference, the Commission said:
The fairness doctrine deals with the broader question of affording reasonable opportunity for the presentation of contrasting viewpoints on controversial issues of public
importance. Generally speaking, it does not apply with the precision of the "equal
opportunities" requirement. Rather, the licensee, in applying the fairness doctrine,
is called upon to make reasonable judgments in good faith on the facts of each
situation-as to whether a controversial issue of public importance is involved, as to
what viewpoints have been or should be presented, as to the format and spokesmen
to present the viewpoints, and all the other facets of such programming .... In pass-

ing on any complaint in this area the Commission's role is not to substitute its judgment for that of the licensee as to any of the above programming decisions, but
rather to determine whether the licensee can be said to have acted reasonably and in
good faith. There is thus room for considerably more discretion on the part of the
licensee under the fairness doctrine than under the "equal opportunities" requirement. 84

Therefore, the question presented became one of whether the networks had
acted reasonably in good faith. The Commission found that they had. 15
The FCC had now adopted a position whereby Presidential reports were
subject to the vague requirements of the fairness doctrine, but exempt from
the far stricter provisions of the equal opportunities requirements of section
315. Under this policy, licensees were required to provide reasonable opportunities for the presentation of conflicting views.
In the mid-1960s, the war in Vietnam was a major topic of debate. In 1968,
would give rise to an obligation to grant time to all legally qualified minority candidates.
Id. at 625 n.1. 3 P & F Radio Reg. 2d at 767 n.1. It is to be remembered that there were
a total of twelve candidates in the race. See note 11 supra. By granting the time to the
Republican National Committee, the networks sought to minimize their risk. Presumably,
they stood ready to grant time to any other party's national committee which might comn
forward. Quaere, what constitutes a "national committee"?
80. Id. at 625-26, 3 P & F Radio Reg. 2d at 768. This included appearances of both
Senator Goldwater and his running mate, Representative William Miller. as well as former
Vice President Richard Nixon.
81. See note 71 supra and accompanying text.
82. 40 F.C.C. at 626-27, 3 P & F Radio Reg. 2d at 769, quoting Act of Sept. 14, 1959,
Pub. L. No. 86-274, 73 Stat. 557.
83. Id. at 626, 3 P & F Radio Reg. 2d at 769; see Applicability of the Fairness Doctrine
in the Handling of Controversial Issues of Public Importance. 29 Fed. Reg. 10,415, 10,416
(1964).
84. 40 F.C.C. at 627, 3 P & F Radio Reg. 2d at 769-70 (citations omitted).
85. The determination was, of necessity, made on the basis of the information availablo
at the time of the ruling.
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it was credited with having caused the premature retirement of President
Johnson. 86 As debate on the war increased, both the debate and the war itself
were becoming ever more common subjects of television coverage. The question
arose as to whether the war, as an issue in and of itself, as divorced from any
and all of the personalities involved, was a subject, the coverage of which gave
rise to a right to equal opportunities, and if so, in whom? Ultimately, this issue
came to a head in Business Executives Move for Vietnam Peace (BEM). In
June, 1969, and again in July, 1969, and January, 1970, complainant, a national
organization of more than 2,700 business owners and executives, sought to
purchase time on a Washington, D.C., station 8 for the purpose of broadcasting
one-minute announcements urging the immediate withdrawal of American
forces from Vietnam and from other overseas military installations.s" Upon the
licensee's refusal to sell such time,90 BEM filed a fairness complaint, alleging
"that in refusing to sell or to provide free time for the announcements, the
licensee .. .violated the fairness doctrine, infringed on the public's right to
hear contrasting views such as those contained in BEM's announcements, and
violated the First Amendment to the Constitution by suppressing free speech. '9
Refusing to find any violation by the licensee, the Commission pointed out
that "[n]o particular person or group is entitled to appear on the station, since
it is the right of the public to be informed which the fairness doctrine is designed to assure, rather than the right of any individual or group to present
personal views."' 92 "The question," as the Commission saw it, "is whether a
licensee has exercised reasonable, good faith judgment in applying the fairness
doctrine to a particular issue or issues."0 3 What the majority said implicitly,
and Commissioner Cox explidtly, 94 was that the Vietnam war was certainly
a controversial issue such as would, in and of itself, give rise to an invocation
of the fairness doctrine.95 Building upon this basic assumption, BEM was
86. See N.Y. Times, April 1, 1968, at 1, col. 8.
87. 25 F.C.C.2d 242, 19 P & F Radio Reg. 2d 1053 (1970).
88. WTOP-AM, an all-news and information station. Id. at 242, 19 P & F Radio Reg.
2d at 1056.
89. Id., 19 P & F Radio Reg. 2d at 1054.
90. "The licensee cited its long established policy of refusing to sell spot announcement
time to individuals or groups to set forth views on controversial issues and stated that
'subjects of this type require a more in-depth analysis than can be provided in a 10, 20, 30
or 60 second announcement." Id.
91. Id. at 242-43, 19 P & F Radio Reg. 2d at 1054.
92. Id. at 244, 19 P & F Radio Reg. 2d at 1056, citing Editorializing by Broadcast
Licensees, 13 F.C.C. 1246, 1 P & F Radio Reg. (pt. 3) 91:201 (1949). On the basis of BEM's
complaint and the licensee's response, the Commission was "unable to find that the licensee
acted other than reasonably and in good faith in refusing to make time available for the
broadcast of BEM's announcements." Id. at 245, 19 P & F Radio Reg. 2d at 10S7. "[Tlhe
licensee has furnished or tendered evidence that it has provided suitable access to the public
on the ideas which BEM wishes to express .... 11Id. at 247, 19 P & F Radio Reg. 2d at
1059. It is thus implicit that the Commission felt that the licensee's coverage of this controversial issue had been fair and balanced.
93. Id. at 245, 19 P & F Radio Reg. 2d at 1056.
94. Id. at 248, 19 P & F Radio Reg. 2d at 1060 (concurring opinion).
95. Perhaps because of the relative infancy of the medium at the time, or perhaps
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back before the Commission a week later, as part of an omnibus effort to clear
up some of the confusion and settle various individual grievances arising out of
the networks' policies in this area.OG
President Nixon had taken his policies, primarily those involving the war
in Indochina,9 7 to the people, in the form of five televised speeches over a
period of seven months, 98 carried by all the major networks during prime time
and extensively rebroadcast. It was contended, by the various complainants
and petitioners, that: First, the networks and licensees involved had failed to
present any programs in conflict with the views expressed by the President; 0
second, the networks and licensees involved had failed to adequately offset the
impact of the simultaneous dissemination of the President's uninterrupted
views by the three major networks in prime time;' 00 third, the networks had
violated the fairness doctrine by refusing to sell or grant prime time to fourteen
Senators' 01 who opposed the President's views on a controversial issue of
national importance where the issue was one in which the Senate had a role to
fulfill in seeking a resolution of the issue, and upon which the President had
initiated debate via national television; 10 2 fourth, the action of one network
(CBS) in granting time to Lawrence F. O'Brien, the Democratic National
Committee Chairman, to reply to the President, gave rise to a right to equal
time in the Republican National Committee;103 and finally, the action of one
network (NBC) in granting time to a group of Senators favoring an amendbecause of the political climate of the country, the Korean conflict appears not to have
generated any substantial fairness complaints in its day. This may be indicative of the fact
that, at least at that time, the foreign wars of the United States were not domestically
considered to be controversial.
96. Committee for the Fair Broadcasting of Controversial Issues, 25 F.C.C.2d 283, 19
P & F Radio Reg. 2d 1103, reconsideration denied sub nom. Republican Nat'l Comm., 25
F.C.C.2d 739, 20 P & F Radio Reg. 2d 305 (1970), appeals docketed sub nom. Columbia
Broadcasting System v. FCC & Democratic Nat'l Comm. v. FCC, Nos. 24,655 & 24,659, D.C.
Cir., Sept. 25, 1970 & Sept. 28, 1970. This determination included findings on the complaints
of the Committee for the Fair Broadcasting of Controversial Issues against Columbia Broadcasting System, Inc. (WCBS-TV) and Broadcast-Plaza, Inc. (WTIC-TV); Fourteen United
States Senators against National Broadcasting Company, Inc., Columbia Broadcasting
System, Inc., and American Broadcasting Company, Inc.; Business Executives Move for
Vietnam Peace against National Broadcasting Company, Inc., Columbia Broadcasting System,
Inc., and American Broadcasting Company, Inc., and Stations KNXT, KABC-TV, and
KNBC; the petition of the Republican National Committee for relief against Columbia
Broadcasting System, Inc.; and the complaint of Eleven United States Senators against
National Broadcasting Company, Inc.
97. Expanded from Vietnam by the invasion of Cambodia on April 30, 1970. N.Y. Times,
May 1, 1970, at 1, col. 8.
98. The President spoke on Nov. 3, 1969, Dec. 15, 1969, April 20, 1970, April 30, 1970,
June 3, 1970. See 25 F.C.C.2d at 284 n.3, 19 P & F Radio Reg. 2d at 1106 n,3 for content
of the speeches, and id. at 296 n.22, 19 P & F Radio Reg. 2d at 1119 n.22 for their duration.
99. Id. at 284, 19 P & F Radio Reg. 2d at 1106.
100. Id. at 286, 19 P & F Radio Reg. 2d at 1108.
101. See list, id. at 285 n.6, 19 P & F Radio Reg. 2d at 1107 n.6.
102. Id. at 286, 19 P & F Radio Reg. 2d at 1108.
103.

Id. at 288-89, 19 P & F Radio Reg. 2d at 1111-12.
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ment to end the war, gave rise to a right to equal time in a group of Senators ' °"
opposed to such an amendment.' 0 5 The Commission stated that it had
"grouped all these complaints [together] because, to a significant extent, they
all involve[d] a common problem-the discharge by broadcast licensees of
their responsibilities under the fairness doctrine in dealing with the Indochina
war issue. 10°6 After discussing the discretion afforded licensees under the
fairness doctrine, 10 7 the Commission got down to the issue of whether a
spokesman should be given equal opportunities to respond when the President
has addressed the nation on broadcast facilities, and, if so, who would constitute an appropriate spokesman.' 08 "There is no question but that the fairness
doctrine is applicable to Presidential addresses on controversial issues of public
importance." 00 But, in the opinion of the Commission, "it is ...up to [the
broadcaster] to determine [who is] the appropriate spokesman.""u 0 While the
Commission was willing to apply the fairness doctrine, it was unwilling to go
so far as to say that the "equal opportunities" requirements of section 315
were applicable here as well."-' Turning to the question presented by the
grant of time to Democratic Chairman O'Brien, the Commission found that,
under the circumstances, (i.e., "five opportunities in prime time for the leading
spokesman . . . [of the Republican Party] to address the nation on this
issue") 1 12 "there must also be a reasonable opportunity for the other side
However, in his July 7 speech
geared specifically to the five addresses ... ,,h1
over CBS, Mr. O'Brien devoted only a few minutes (approximately two)"14 to
the Indochina war issue, and addressed himself mainly to the issue of which
party should hold power." 5 On this point, the Commission's ruling was twofold: As to the demands for fair presentation of viewpoints conflicting with
those of the President, the broadcasting of this single speech by Mr. O'Brien
was insufficient; as to the claims by the Republican National Committee to
104. See list, id. at 290 n.17, 19 P & F Radio Reg. 2d at 1112 n.17.
105. Id. at 290, 19 P & F Radio Reg. 2d at 1112-13.
106. Id. at 291, 19 P & F Radio Reg. 2d at 1113.
107. Id. at 292-94, 19 P & F Radio Reg. 2d at 1114-16.
108. Id. at 294-96, 19 P & F Radio Reg. 2d at 1116-18. The fourteen Senators had
asserted that they were the most appropriate respondents to the President's address. Id. at
286, 19 P & F Radio Reg. 2d at 1109. All other complainants had left this issue open.
Respondent networks contended that the selection of a spokesman always had been and
should continue to be left to the licensee's discretion. Id. at 288, 19 P & F Radio Reg. 2d at
1111.
Republican Nat'l
109. Id. at 294, 19 P & F Radio Reg. 2d at 1117, citing, inter alia,
Comm., 40 F.C.C. 625, 3 P & F Radio Reg. 2d 767 (1964).
110. Id., 19 P & F Radio Reg. 2d at 1117.

111. Id. The Commission termed the complainants' attempts to engraft that doctrine in
the fairness area "wholly inappropriate." A fear was expressed that, once opened, this
Pandora's Box would rapidly engulf Governors, state legislators, Mayors, and city councils.
Id.
112. Id. at 297, 19 P & F Radio Reg. 2d at 1120 (emphasis in original).
113. Id.
114. Id. at 289 n.14, 297, 19 P & F Radio Reg. 2d at 1111 n.14, 1120. This was out of a
total of twenty-five minutes.
115. Id. at 289, 297, 19 P & F Radio Reg. 2d at 1111, 1120.
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equal time, the content of that speech put it beyond permissible bounds of
rebuttal. Because Mr. O'Brien's remarks were not confined to the Indochina
situation as the network had apparently intended them to be, but were used
instead as a springboard for a political attack on the President and his party,
the Commission held that fairness required the network to extend time to the
Republican National Committee or a partisan Republican spokesman to answer
Chairman O'Brien. n 6 Finally, as to the complaint of the eleven Senators
opposed to the "Amendment to End the War," the Commission, while conceding
that the issue was a controversial one to which the fairness doctrine applied,
found that NBC had not acted unreasonably in denying the time requested, its
issue (the Amendment,
overall presentation of contrasting viewpoints on that
7
not the war itself) having been fair and balanced."
One fact emerged clearly from this opinion. The Commission stated, unequivocally, that "[it did] not mean to discourage in any way the networks'
presentation of Presidential reports to the nation.' 18 Its holding, then, was
a reasonable opportunity for the expression
"directed solely to the matter of
9
of the contrasting viewpoint.""1
120
The converse situation was presented in Republican National Committee,
as the 1970 off-year elections drew near. This proceeding was upon CBS'
petition for reconsideration of that portion of the Commission's prior ruling
which related to the complaint of the Republican National Committee against
CBS, Inc. 21 The Commission reiterated the facts in great detail and attempted
to clarify its reasoning in Committee for the FairBroadcasting of Controversial
Issues.' 22 Denying the petitions for reconsideration, it held that "electioneering"
is a continuing process, 23 not limited to any fixed period of time immediately
prior to an election, and must be viewed cumulatively. But if the opposition
party is granted time, it is not enough for the licensee to point to appearances
to eighteen months in response to a claim
of the President over the past twelve
24
by his party for reciprocal time.'
116.

Id. at 299-301, 19 P & F Radio Reg. 2d at 1122-24.

117. Id. at 298, 19 P & F Radio Reg. 2d at 1122.
118. Id., 19 P & F Radio Reg. 2d at 1121.
119. Id.
120. 25 F.C.C.2d 739, 20 P & F Radio Reg. 2d 305 (1970).
121. See note 95 supra and accompanying text. The petitions were filed by the Columbia
Broadcasting System and the Democratic National Committee. In addition, the Republican
National Committee requested further relief.
122. 25 F.C.C.2d 283, 19 P & F Radio Reg. 2d 1103 (1970). See note 96 supra and
accompanying text.
123. 25 F.C.C.2d at 743, 20 P & F Radio Reg. 2d at 310.
124. Id. As to the question of "partisan rather than issue oriented" appearances, see
generally Nicholas Zapple, 23 F.C.C2d 707, 19 P & F Radio Reg. 2d 421 (1970). Recognizing that, "while the President is the Chief Executive, he is 'also the unquestioned leader and
spokesman of his party'," (25 F.C.C.2d at 744, 20 P & F Radio Reg. 2d at 311), the Commission pointed out that "Presidential appearances . . . do not come within the 'political

party' doctrine ...

."

Id. "This is not to say that the Presidential appearances do not constitute

'a strong endorsement of Republican [Party] government'." Id., 20 P & F Radio Reg. 2d
at 312. However, it is the "general fairness doctrine" alone which applies to these presidential
appearances. Id.
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IV.

PROBLEm ApEAs

A. The President-as-PoliticianProblem
It is easy to see that the President, in his capacity as Chief Executive, cannot
easily be divorced from his capacity as "'unquestioned leader and spokesman
of his party.' "'' When he speaks, his words reflect on his administration and, in
turn, on the party which populates it. When he says, "I report to you as your
President,"' 2 6 he, of course, also speaks either as potential candidate or as
ideological mentor of many lesser candidates. The effect of such a reassuring
appearance by the Chief of State at times of national crisis is not to be
underestimated. This obviously can be a most effective campaign tactic when
properly employed. Since the FCC apparently will not distinguish between a
"real" crisis and an accumulation of mini-crises, timed to suit the incumbent's
needs,' 2 7 there is a vast untapped potential for dramatic eleventh hour multinetwork appeals to the electorate, in which the incumbent presents himself as
the man of the hour, giving the impression that he, and he alone, can safely
steer the ship of state through the present storm. In a non-presidential year,
or when the incumbent is not himself a candidate, his freedom from rebuttal
seems to be even greater.' 28- The question remains, whether the President can,
because of the ambiguity involved in defining a "candidate" for that office. ;'2
refrain from announcing for re-election until just before his party's convention
and utilize the time to "report on his stewardship"' 3 0 on, conceivably, a weekly
basis?
B. Who Speaks for the Loyal Opposition?
Assuming that the President has spoken, and, because it is on a controversial
issue, a right to present opposing viewpoints exists, who is to reply where the
President himself is not a candidate and there is no opposition contender? In
times of relative intra-party stability, the out-of-power party's most recent
presidential candidate may remain the titular head of his party, upon the
assumption that he will once again rise to the challenge in the next presidential
election.' 3 ' But where there is no recognized leader of the "loyal opposition," to
whom does the right accrue? It has been contended that the national parties
are not truly qualified spokesmen on the issues, and should not be regarded as
such by licensees or by the FCC. 3 2 Where time is granted to the national
committee of the out-of-power party, with whose voice shall it speak? In 1970
125. Note 124 supra.
126. Note 32 supra and accompanying text.
127. Notes 68-72 supra and accompanying text.
128. Notes 27, 39 & 40 supra and accompanying text.
129. Note 10 supra and accompanying text.
130. Note 22 supra and accompanying text.
131. E.g., Adlai Stevenson, from 1952 to 1956. But consider, eg., Hubert Humphrey.
who, after 1968, was considered by many to no longer be the titular head of his party. See,
e.g., Time, Jan. 4, 1971, at 30.
132. See, e.g., Republican Nat'l Comm., 25 F.C.C.2d 739, 20 P & F Radio Reg. 2d 305

(1970).
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it attempted to speak through its chairman; he overreached himself and gave
rise to fair time rights in the President's party. Immediately prior to the
election, the Democratic National Committee tried again. This time they presented the party's most recent vice presidential candidate, then the incumbent
Senator from Maine, and himself a candidate for re-election in that state at
that time. 8 8 He was apparently selected on the basis of his "stature," 84 presumably found to be greater than that of any of his colleagues. Two problems
arise: First, is this a "use" by a candidate, giving rise to "equal opportunities"
rights in his Senatorial opponents; second, is he to be deemed a candidate for
his party's nomination two years hence, and does his appearance thus give rise
to "equal opportunities" rights in his potential intra-party opponents?' 85
Where there is a presidential contender, another problem arises. What if he
chooses to have a supporter appear for him, so as not to constitute the appearance a section 315 "use"? 18 6 To what extent can any candidate control the
classification of his uses of air time in this manner?
C. Rebuttal as Attack
What is the result if the candidate asserting his right to equal opportunities
does not confine himself to the issues contained in his opponent's remarks, but
goes on to explore new vistas? Is the right of surrebuttal created in the original
speaker? Columbia Broadcasting System'8 7 seems to so indicate. 18 The result
appears to be the same where the speaker is not himself a candidate, but is
to a partisan presentation of the issues on behalf of his own
merely8 replying
9
party.'
V.

SoNrX PROPOSED SOLUTIONS

The FCC has frequently spoken of the possibility of a repeal of section 315
altogether.140 That would leave only the fairness doctrine, with no recourse to
"equal opportunities." Perhaps it would be a simpler rule, since the fairness
doctrine involves only a question of what is subjectively reasonable, while
section 315 sets forth objective criteria. Senator Hugh Scott' 41 has made some
133. N.Y. Times, Nov. 4, 1970, at 22, cols. 1-2.
134. Id.
than
135. In this instance, "[slome other potential Presidential candidates were less
happy, however, and felt they should have been included in a joint broadcast." Id., col. 2.
136. Note 78 supra and accompanying text. See also Radio Albany, Inc., 4 P & F Radio
Reg. 2d 277 (FCC 1965).
137. 14 P & F Radio Reg. 720 (FCC 1956); see note 34 supra.
138. But note that there, although there were allegations to the effect that Governor
Stevenson's remarks were "strictly political," (see note 35 supra and accompanying text)
and not responsive, the FCC based its opinion on what it considered an erroneous grant
of time to the Governor in the first place. See note 37 supra and accompanying text.
139. Note 115 supra and accompanying text.
140. See, e.g., Republican Nat'l Comm., 25 F.C.C.2d 739, 743 n.12, 20 P & F Radio Reg.
2d 305, 310 n.12 (1970).
141. Republican of Pennsylvania, Senate Minority Leader.
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proposals for amending section 315. 1' "He suggests an 'equitable time' concept,
implemented by a fixed formula for allocating free broadcast time among
political candidates for the same office.' 1 43 But this would not deal with the
the speaker, herein the President, is not himself a
problem presented when
144
candidate for election.
An analogy can be made to the expanding field of fairness in product advertising. Just as the requirement of anti-smoking commercials in proportion to
cigarette ads145 has been instrumental in driving the latter from the air waves
entirely, so a requirement that all appearances by the President above a certain
fixed maximum be matched by the appearance of the opposition, perhaps in
the form of a specially designated "spokesman,"' 146 might result in a diminution,
if not a complete elimination, of the number of times the President is tempted
to summarily preempt the airwaves for what might be characterized as an
emotion charged, sensationalized appeal for public support at times of crisis
which are, at best, questionable.
142. Scott, Candidate Broadcast Time: A Proposal for Section 315 of the Communications
Act, 56 Geo. L.J. 1037 (1968). Senator Scott reviews the broadcasting laws of England,
France, and Canada.

143. Id. at 1037 (emphasis deleted).
144. For a possible solution, see Lerner, Television: The Fourth Branch of Government,
TV Guide, Nov. 28, 1970, at 6-9. See also N.Y. Post, Dec. 14, 1970, at 37, cols. 1-3.
145. Note 74 supra.

146. CL, e.g., Lerner, supra note 144.

